This article explores the impact that nationality can have on a person's experience of being identified as a victim of trafficking in the UK. Responses to individuals and disparities in rates of recognition depending on nationality are cause for great concern. The rhetoric and the response to women who have experienced trafficking varies considerably depending upon the citizenship, residency and documentation status of the individual, particularly highlighting the differential treatment of trafficking cases of British women, European Union nationals, and third-country (non UK, non EU) nationals, the majority of whom are also asylum seekers. This differential treatment is played out in multiple ways, many of which result in women's inability to realise procedural and substantive rights. The article examines the use of official "identification" mechanisms that place women into the administrative category of "victim", and the central role of the asylum system in all areas of UK anti-trafficking responses.
This above all, to refuse to be a victim. Unless The response to human trafficking into and within the United Kingdom is a complicated and yet incomplete combination of strategies, interventions and rhetoric, focused predominantly on immigration control and crime reduction, with support to individuals and prevention of exploitation as convenient outputs but not drivers of policy or practice. The introduction of human rights-based approaches has only emerged over the last decade, with discussions about the rights and entitlements of the trafficked beginning in earnest only in the last two years. Within the overall UK approach to human trafficking lies a stratified and often discriminatory system, largely reliant on rhetoric and practice taken from responses to immigration. For example, the understanding of trafficking, the identification of victims 2 and their treatment varies greatly depending on the immigration, documentation and residency status of the person involved. This is particularly so for individuals with the dual identity of trafficked person and asylum seeker. The fact that the UK Border Agency (UKBA) "asylum case owners"-the persons who review individual cases and make decisions on behalf of the Secretary of State-also hold the sole responsibility for determining the victim status of the majority of applicants means that many of the concerns highlighted in the agency's response to asylum claimants also arise in relation to victim status determinations. 1 Margaret Atwood, Surfacing, Virago Press, London, 1976. 2 For the purposes of this article, a "victim of trafficking" will refer only to those persons who have been formally recognised as such by the government of the United Kingdom and placed in that administrative category. All other trafficked persons in the UK, regardless of their position with regard to the government will be referred to as trafficked persons, trafficked people or persons who have been trafficked.
Asylum Responses and the "Culture of Disbelief"
Concerns about the treatment of women in the asylum system have been raised by several organisations and legal representatives, and has most recently been confirmed by the UKBA itself following an internal audit.
3 In January 2011, the NGO Asylum Aid published Unsustainable, the first piece of substantial research into women's experience of the asylum system. The report concluded that: '[W]omen were too often refused asylum on grounds that were arbitrary, subjective, and demonstrated limited awareness of the UK's legal obligations under the Refugee Convention.' 4 Many of the UKBA's decisions proved to be 'simply unsustainable', 5 and 50% were overturned when subjected to independent scrutiny in the immigration tribunal. When Ayslum Aid informed UKBA of the findings, the agency confirmed internal data also shows that a disproportionately high percentage of women refused asylum are granted some form of leave at appeal. According to Asylum Aid, however, 'the UKBA has stressed that these are provisional figures, but has also agreed to analyse this data further and has put in place an internal working group to explore implementation of the report's recommendations '. 6 Concerns about deeply entrenched disbelief of asylum applications have also been raised by another prominent NGO, the Refugee Council, in response to the UKBA leaving asylum seekers in limbo for several years.
7
In 2010, an internal UKBA whistleblower made public the practices of the Cardiff office.
8 Louise Perrett, who worked as a case owner in 2009, asserted that staff kept a stuffed gorilla, a "grant monkey", 3 Independent Chief Inspector of the UK Border Agency, Asylum: Getting the balance right? A thematic inspection: July-November 2009 , OCIUKBA, London, 2010 Asylum Aid, Unsustainable: The quality of initial decision-making in women's asylum claims, Asylum Aid, London, 2011, p. 5, retrieved 31 November 2011, http://www.asylumaid.org.uk/data/files/unsustainableweb.pdf.
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Jonathan Ellis, Refugee Council Director of Advocacy stated in a press release: 'It is imperative that asylum seekers have adequate support and early access to good quality legal advice to pursue their case, but the culture of disbelief among UKBA caseworkers must also be eliminated.' Press release, Refugee Council response to report on work of UKBA and asylum seekers left in limbo, 11 January 2011. 8 BBC News, 'Whistleblower's claims about Cardiff asylum office', 3 February 2010, retrieved 28 November 2011, http://news.bbc.co.uk/1/hi/wales/ south_east/8496759.stm. DOI: 10.14197/atr.201216 which was used to humiliate officers who approved asylum applications. Following an internal UKBA investigation, the "grant monkey" was confirmed to exist, though determined by the agency to be "benign". Following this exposure, the UKBA committed to improvements such as an overhaul of the Agency's approach to credibility issues, starting with new training interventions and an increase from 20% to 50% of decisions made in Cardiff being assessed against an external quality assurance matrix.
9 Finally, the Independent Asylum Commission (IAC) has reported consistently that such a "culture of disbelief" or "culture of refusal" is perceived by observers and applicants alike as prevalent in the Home Office decision-making environment, and possibly even encouraged by legislation such as Section 8 of the 2004 Asylum and Immigration (Treatment of Claimants) Act, which gives case owners a long list of factors which must be seen as damaging credibility. 10 The Independent Race Monitor has also noted that negative public discourse on immigration and asylum can impact decision makers by encouraging caution and suspicion 11 and has, in the past, noted a high appeal success rate for applicants originating from African countries.
12 This environment presents particular challenges and concerns for a system designed to identify victims of trafficking, especially those who also claim asylum.
Unfortunately to date, there has not been any comprehensive evaluation of the impact that victim identification in an immigration context has on the overall process or the claimants themselves. Therefore, this article analyses the experiences of victims of trafficking supported by 9 UKBA, Louise Perett Investigation Report Summary, Home Office, London, 2011, retrieved 2 December 2011, http://www.ukba.homeoffice.gov.uk/ sitecontent/documents/aboutus/reports/investigation-louise-perrett/ investigation-report.pdf. Note that the full report has not been made publicly available. Ibid., p.16. DOI: 10.14197/atr.201216 the Poppy Project, 13 drawing on other empirical data including the publicly available national figures for identification of victims of trafficking.
UK Trafficking Responses in Context
Trafficking is, inter alia, an immigration crime. The above quote from the UK Minister responsible for immigration, a portfolio that includes trafficking in human beings, is reflective of the tendency of UK policy and practice to reduce a complex human rights violation to a simple immigration problem. When the UK signed the United Nations Trafficking Protocol in December 2000 (though it would not be ratified until 2006), there were no substantial legislative or policy responses to trafficking in persons. The first identified UK priority was updating the criminal and immigration legislation accordingly, an approach that would set the tone for UK priorities with regard to trafficking for the foreseeable future.
The UK legislative framework
In 2003, the Sexual Offences Act introduced the crime of trafficking into (within, or out of) the UK for sexual exploitation, 15 a clumsilyworded offence that requires that a person be moved into, within or out of the UK for the purposes of exploitation and that the exploitation consists, at a minimum, of the commission of another relevant sexual 13 The Poppy Project was funded by the UK Home Office until 2011. Since July 2011, it has been funded independently. The Poppy Project delivers support and/or accommodation to female victims of trafficking. It has, as of this writing, received over 2000 referrals and supported more than 750 women. Access to the project is dependent on a woman meeting certain criteria based on the international definition of trafficking. In accordance with the CoE Convention, women accessing Poppy Project services are not required to cooperate with authorities as a condition of receiving support and accommodation, but are supported to do so if and when they choose. No official process existed, however, to formally establish whether or not someone was a victim of trafficking. Identification was left to specialist non-governmental organisations (NGOs) such as the Poppy Project or to judges in either the immigration appeals or criminal justice system who often commented in their judgments on whether or not they believed that a witness or claimant was genuinely a victim of trafficking.
Formalising Identification, Codifying Discrimination
For many trafficked people, the experience of going through the immigration and criminal justice systems has horrific consequences. Those who enter the UK illegally must regularise their stay via the immigration system to access any assistance. Many are advised to seek asylum on the basis of their experiences, and until 2009 those who accessed government-funded support via NGOs were only offered support contingent on their willingness to cooperate with law enforcement. In 2008, after mounting pressure from the NGOs to recognise the limitations in such a system, the UK ratified According to the OSCE, the basic function of the NRM is to allow designated "first responders" or persons likely to encounter a potential victim of trafficking, such as the police, immigration officials, specialist NGOs, and social services to make a detailed referral, listing the indicators of trafficking to a "competent authority" who then makes an initial assessment as to whether it is reasonable to believe that this person may be a victim. In the UK, this decision is known as the "reasonable grounds" decision. It grants the individual protection from removal for a minimum of 45 days as well as access to support arrangements, as detailed by Article 12 of the Convention which sets out victims' rights to material and psychological assistance.
19 During the 45-day "recovery and reflection period", the competent authority is required to undertake a comprehensive assessment of the individual's claim, in conjunction with other involved professionals, which will allow them to reach a "conclusive grounds decision", determining finally if a person is a victim of trafficking, and whether or not, owing to their circumstances, they should be permitted to remain in the UK temporarily. The explanatory report of the Convention explains the envisaged role of these important decision makers: Decision-making authority within the UK's NRM is vested in two competent authorities, divided according to immigration status. For those who are UK or European nationals, decisions are made by the UK Human Trafficking Centre (UKHTC), which is part of the Serious Organised Crime Agency. Not only are these claims not contributing to UK immigration statistics, but it is important to note that positively identifying European nationals often does not create a financial obligation that otherwise would not exist. As nationals of EU states, many of these individuals would be entitled to material assistance such as housing and income support regardless of their status as a victim of trafficking. They could not be removed from the territory if they are found not to be victims.
Non-EU nationals, regardless of their documentation status, have their claim evaluated by the UK Border Agency. Critically, individuals who are both asylum seekers and claiming to be trafficked will have both decisions made by the same immigration official. According to the guidance published for both asylum case owners who encounter victims of trafficking and competent authorities who will make NRM and/or asylum decisions, the two systems are intended to run in parallel.
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Concerns have been raised about how the asylum system should respond to a person in the 45-day recovery and reflection period. Support providers advocate waiting for the end of the period before a person goes through a complicated and re-traumatising interview, but in reality many people claiming both trafficking and asylum are given no time to recover and will be interviewed before any decision is made. Not only does this confuse and conflate the two processes in the mind of the individual and the decision maker, but it means that individuals who should be able to use their proof of reasonable grounds status to assist them in accessing rights and entitlements are unable to do so for months or even years at a time. 22 made simultaneously use the exact same text and often NRM decisions will include sections such as "risk on return", a critical element of asylum decision making that is not at all essential in determining trafficking. Asylum claims are based on an individual's well-founded fear of persecution in their home country: the risk they face upon return. A person may have been trafficked out of circumstances that do not meet the threshold for asylum, but still be in need of immediate assistance to recover from abuses experienced in the UK. The absence of refugee status cannot legally exclude them from accessing that support. Use of language related to risk on return encourages use of the wrong kind of information to make a trafficking decision, especially when that information suggests that a person should not remain in the UK.
There is no appeal process for any NRM decision; the only way to legally challenge a decision is via judicial review at the High Court. Judicial review is an arduous and complex process and, given a lack of understanding of the NRM amongst the judiciary, it is rare that applications to the High Court are even accepted let alone successful. If judicial review fails, the only recourse is to the European Court of Human Rights.
The tables below show the official NRM statistics as collected and published by the UK Human Trafficking Centre in March 2011. 23 Table 1 shows the breakdown in NRM decisions of EU (but not UK) nationals from 1 April 2009 to 31 March 2011. EU nationals were assessed as presenting "reasonable grounds" of having been trafficked at the initial stage in 93.8% of cases; 85.5% were conclusively determined to be victims of trafficking. For UK nationals, the numbers are even higher, with 96.1% (of 52 cases) assessed as presenting "reasonable grounds" of having been trafficked at the initial stage and 91.8% conclusively determined to be victims of trafficking.
All NRM statistical data, whether or not it involves an immigration/ asylum component, is collected and analysed by the UKHTC. Only information regarding nationality, age, exploitation type and gender of those entering the NRM is published, as well as the outcome of 24 From 1 April 2009 to 31 March 2011, 418 non-EU women with credible accounts of trafficking were referred to the Poppy Project. Of these women, 181 were able to provide information about their immigration status (all women are asked, but many are unsure about their own status at point of referral). Out of the 181 women, 168 were either claiming asylum or had been refused. An additional seven women had not claimed asylum but expressed an intention to do so. Therefore, of the 181 cases, 175 women, or 96.6% were also in the asylum system. The overwhelming majority of those claims are still outstanding, but longer-term data collected by the Poppy Project suggests a refusal rate at initial decision of 75-80%. Of these, however, 89% are overturned at appeal and some form of leave to remain is granted. Table 2 shows the outcomes of NRM decisions for non-EU nationals, many of whom will receive asylum refusals based on the same decisionmaking process.
The tables confirm that positive decisions for non-EU nationals are significantly lower than that of EU and UK nationals. The average positive reasonable grounds decision rate for UK and EU nationals is 89.4%, compared to 61% for non-EU nationals. In relation to final determinations of trafficking status, the comparison is even starker with an average of 82.8% of UK and EU nationals conclusively accepted to be victims while the average for non-EU nationals is only 45.9%.
The following sets out UK Home Office statistics on asylum claims for the same regions as of end 2010. 26 Average rates of initial identification are approximately 22.6%, but importantly when those individuals who were not granted at initial decision lodged an appeal, an average of 24.6% of those claims were also found to be credible. As mentioned above, it is the same case owners who make decisions in both types of claim, a decision that has been found to be incorrect or legally DOI: 10.14197/atr.201216 indefensible in a significant percentage of appeals. This may indicate that if an appeals mechanism were in place for the NRM, we may see greater rates of overall recognition for victims of trafficking.
Experiences and Outcomes of Trafficked Persons Claiming Asylum
No comprehensive evaluation of the asylum outcomes of trafficked people is possible, as government records are not kept in a way that would permit the necessary data analysis. This means that the only way that such evaluations can be done is by groups or legal representatives working with individuals navigating both systems.
However, this is much more than a statistical problem. The Poppy Project has collected several examples of cases where violence against women in the context of trafficking-related exploitation has been dealt with inappropriately in both systems. For example, in the case of Ms B, an Indian woman exploited in forced labour and who also experienced sexual violence at the hands of her exploiter, the NRM decision stated:
It is noted that you have highlighted numerous incidents of non-consensual sex […] and some instances of violence. […] Although this experiences [sic] are extremely unpleasant it is considered that this treatment […] does not amount to trafficking in your case. 27 TABLE 3 DOI: 10.14197/atr.201216 In Ms B's case, her claim of trafficking was based on a situation of forced domestic labour. Her experience of rape was reflective of a type of abuse experienced in that situation. Victims of trafficking report experiencing physical and sexual violence in addition to their exploitation in forced labour.
28 NRM's comment on her experience of sexual violence is offensive. Referring to rape as 'unpleasant' is entirely inappropriate. Even if it was felt that experiencing rape was not an indicator of trafficking, it is still a human rights violation that should be responded to with respect and consideration.
In this case, the initial asylum refusal was overruled at appeal where the judge accepted claims of trafficking and rape, thereby rendering the NRM refusal meaningless.
Ms C, an Albanian national, received a decision that stated she could not be believed because she was 'significantly aware of the pricing structure' 29 in the brothels where she was exploited.
Official UK Border Agency guidance on assessing whether someone is a victim of trafficking states: 
Conclusion and Recommendations
It is clear that women who have been trafficked and are claiming asylum in the UK are experiencing significant difficulty being identified correctly and therefore accessing their rights and entitlements. These identification problems mean that many women cannot access housing, medical care, education and safety. Consistently high refusal rates of persons from certain groups reinforce stereotypes about regions and countries of origin, which impact on decision making and likelihood of a police investigation or prosecution. All these, in turn, have an impact on prevention work. The UK cannot possibly effectively prevent trafficking or assess threats based on a biased and unrealistic information base. Both the asylum and NRM systems are designed to provide necessary protection to people who have experienced, or are at risk of, serious human rights violations. As noted above, widespread concerns about the ability of the asylum system to properly determine credibility are very relevant to the NRM as well. Unless significant work is done to improve the identification mechanism, educate decision makers effectively, extract trafficking from the asylum system and focus on the rights of individuals over immigration outcomes, the UK will continue to use systems that are not ideal, sending a message to perpetrators, trafficked people and the global community that the UK does not take trafficking seriously.
Recommendations for Government Action:
Trafficking 1. Review the National Referral Mechanism and separate it from the asylum system to ensure that the NRM: a. is genuinely multi-agency, placing identification and support, not immigration status, at the centre of decision making b. carries a right of appeal to an independent body, comprised of multi-agency staff c. ensures that asylum decisions are not made by the same individuals who make NRM decisions 2. UKHTC, UK Border Agency, in collaboration with support professionals, to publish guidance and provide training for first responders and decision makers that effectively and accurately reflect the CoE Convention definition of trafficking and instruct those working with trafficked people on appropriate application thereof. 3. UKHTC and the UK Border Agency to publish quarterly statistics that actively seek to understand any overlap occurring between the asylum and NRM systems. 4. Ensure that "dip sampling" of decisions examines linked decisions and that changes in one decision (i.e. overturning of a negative NRM decision) is reflected in any related asylum decision. 5. Appoint an independent anti-trafficking rapporteur to oversee identification, decision making, collaborative working and data collection. The rapporteur should possess statutory powers to request information from law enforcement, UKBA, social services, be required to work collaboratively with NGOs, and be accountable to Parliament. DOI: 10.14197/atr.201216 
